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Texas and EPA Arm-Wrestle Over
Clean Air

By Jeffrey Reed

The ongoing dispute between the Environ-
mental Protection Agency (EPA) and the State of
Texas over the state’s air program has continued
to heat up. This article will attempt to update the
reader on the rapidly changing status of the dis-
pute. Although this issue is not specific to MSW
facilities, the implications of the dispute reach
virtually every industry in Texas.

The story actually goes back decades, but
we'll start in August, 2008, when the Business
Coalition for Clean Air, an industry coalition, and
others filed suit against EPA, complaining that
EPA had failed to perform its duties by not taking
action on several provisions of the State Imple-
mentation Plan (“SIP”). A SIP is a plan that each
state must file with the EPA explaining how the
state will meet EPA’s air quality requirements.
The EPA can approve or disapprove an entire
SIP, but more often, it approves parts, disap-
proves parts, and as in this case, approve some
parts and take no action on other parts. Those
parts that it takes no action on can still be used by
the states, but at the risk that the EPA will later
disapprove them. EPA settled the suit in 2009,
agreeing to take action according to a set timeline

on certain parts of the SIP it had neither ap-
proved or disapproved.

On April 14, 2010, EPA took final action
on the first of these programs, disapproving the
state’s “Qualified Facilities Program.” The
Qualified Facilities Program authorizes changes
at facilities so long as emissions do not increase
above the thresholds that require a federal new
source review, and the plant uses best available
control technology (“BACT”) no more than 10
years old. At that time, EPA also began object-
ing to certain Title V permit applications ap-
proved by TCEQ, culminating in objections to
approximately forty applications. EPA then
“federalized” three of those applications, issuing
letters requiring those facilities to apply to EPA
instead of the TCEQ for their Title V permits.
In response, the State filed suit in the Fifth Cir-
cuit Court of Appeals seeking a review of the
EPA’s decision. The three “federalized” appli-
cants also began negotiations with EPA regard-
ing efforts to satisfy EPA’s objections while al-
lowing TCEQ to issue the permits.

(Continued on page 4)
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Message from the President
By Brenda Haney

It is my distinct honor & privilege to serve as President of such a
terrific organization. Over the years, TxSWANA has grown not only by
the numbers of members but most importantly in its reputation as the
premier organization for solid waste professionals in Texas. It is
through your membership and participation that this organization grows
and prospers.

Recently, we have been working closely with the TCEQ on li-
censing requirements, types & training options and will continue to
monitor the rule-making to ensure that the needs of our industry are sat-
isfied. We are also working closely on rules involving the Public Utility
Commission (PUC) that would increase the value of energy or electric-
ity generated from Landfill Gas to Energy (LFGTE) projects.
TxSWANA'’s efforts continue to focus on the value of the LFGTE pro-
jects and on the resulting Renewable Energy Credits (RECs) that can
then be subsequently sold. Also, the 82™ Legislature is just around the
corner. Rest assured, TxSWANA’s Board of Directors will be closely monitoring the proposed bills to protect
the interests of our membership.

Also, your Board of Directors works hard for you throughout the year whether it be reviewing pro-
posed rules, monitoring the legislature, identifying safety concerns or evaluating new technologies and there
are many opportunities for our members to get involved and help better our organization. Please check out our
website for committees, the road-e-o, conferences, etc. for opportunities to get involved. We would love to
have you!

I would like to take this opportunity to thank our Past President, Ron Smith — City of Dallas, for his
tireless efforts over the past two years. Ron has provided great leadership and guidance for our organization
and I hope to keep the momentum moving ahead — thank you Ron!

Again, I am truly honored to serve as your president and I look forward to meeting you and working
with you all over the upcoming two years!

Thank you for this opportunity!

Brenda Haney

pJ
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(Continued from page 1)

Then on July 15, 2010, EPA took final ac-
tion to disapprove Texas’ flexible permit program.
That program allows facilities to increase the emis-
sions at one part of a facility if those emissions are off-
set at another portion of the facility. Texas again filed
suit in the Fifth Circuit seeking review of this decision.
Concurrently, EPA also disapproved the state’s Pollu-
tion Control Project Standard Permit, claiming that
the types of projects potentially falling under the pol-
lution control projects heading are too variable to
qualify for a standard permit.

Still remaining to be ruled upon by EPA are:
Senate Bill 7 Trading Program and Texas Chapter 116
NSR Rule Revisions (December 31, 2010), System Cap
Trading Program (December 31, 2010), Standard Per-
mits (October 31, 2011), Pipeline Facility Reimburse-
ments (December 31, 2013), FutureGen (December
31, 2013), House Bill 3732, Advanced Clean Energy
Project Permitting (December 31, 2013), and Senate
Bill 1673 Concurrent Review of Permit Renewals and
Permit Amendments (December 31, 2013).

These issues foreshadowed another area where
Texas and EPA have not found common ground -
EPA’s efforts to regulate greenhouse gases (“GHGs”).
This story’s beginning is also hard to pinpoint, so we
will begin in December 2009, when EPA issued its
“endangerment finding,” finding that GHGs cause or
contribute to the endangerment of human health and
the environment. The endangerment finding provides
the basis that would allow EPA to begin regulating
GHGs under the Clean Air Act. On June 3, 2010, EPA
followed this finding with the “Tailoring Rule,” which
limits the applicability of GHG regulations to only
large sources of GHG emissions initially, and brings in
smaller sources over time.

In response, in February 2010, Texas, along
with several other states, filed a Petition for Reconsid-
eration of the endangerment finding, and filed a con-
current suit in the District of Columbia Court of Ap-
peals to overturn the endangerment finding. In this
case, the states argue that the methodology used by
EPA to reach its conclusions is “fundamentally flawed
and legally unsupported.” Texas has since filed a mo-
tion in the suit, requesting that the court stay imple-
mentation of the endangerment finding and tailoring
rule.

In the meantime, EPA has taken the position
that GHG regulation will move forward with or with-

out the State of Texas. On September 2, 2010, EPA
proposed a rule that would find that the SIPs of thir-
teen states, including Texas, are “substantially in-
adequate to meet Clean Air Act (CAA) requirements
because they do not appear to apply PSD require-
ments to GHG-emitting sources.” The rule would
impose a “SIP call” that would require the states to
revise their SIPs within one year of the final finding
of inadequacy. EPA, in a separate rule published on
the same day, proposed a Federal Implementation
Plan (“FIP”) that would apply to any state that does
not submit a revised SIP. The FIP would “apply the
PSD program to GHG sources in the State.”

This action by EPA followed an August 2,
2010 letter from Commissioner Shaw and Attorney
General Abbott to the EPA. In that letter, they
stated that “Texas has neither the authority not the
intention of interpreting, ignoring, or amending its
laws in order to compel the permitting of green-
house gas emissions.”

The disputes over Texas’ air program have
created a climate of uncertainty in which govern-
mental entities and industries in Texas are having to
function. Both EPA and Texas have stated their in-
tention to work through the issues and provide the
certainty that these entities need. Hopefully, their
intention will come to fruition soon.

Paul Gosselink is the head of the Firm’s Air & Waste Prac-
tice Group and counsels clients on many issues related to
climate change and carbon credits. Jeff Reed is an Associ-
ate in the Air & Waste Practice Group. If you have any
questions about these programs or what  projects might
be eligible, you may contact Paul Gosselink at
pgosselink@lglawfirm.com or 512-322-5882 and Jeffrey
Reed at jreed@lglawfirm.com or 512-322-5885
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98% Uptime. 3rd Service Life. 40-60% Cost Savings.
The Cat” 836G Compactor.

You depend on compactors to extend the life of your landfill.
But what if you could extend the life of your most productive
compactor? What if you could get like-new performance with
substantial cost savings, backed by a like-new warranty, on your
machine’s third life?

That's the experience of the Tomoka Landfill — and the story
behind a twice-rebuilt Cat® 836G compactor with over 17,500
hours on the meter.

To begin your own machine rebuild success story, visit your
Texas Cat dealer today.

HOLT: @ MUSTANG@ wmﬂl@ AWARREN @

holtcat.com www.mustangcat.com www.wagnerequipment.com www.warrencat.com
San Antonio Houston El Paso Midiand

3302 South W.W. White 12800 N.W. Freeway 10501 Oyer Street 10000 W. 1-20
210-648-1111 713-460-2000 800-345-7878 866-2WARREN

@010 Caterpliar Allrights reserved. CAT, CATERPILLAR thew respective togas, “Caterplliar Yelow,” (he “Power Edge” IrRde dress as well as corporate and (X 0ducl identity used herein, e tredemarks of Caterpdiar and may nct be used wihout pamission,
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Driving Safely

By
Ellen Jensen

October 4-8, 2010 was Drive Safely Why it Matters...
Work Week sponsored by the Network _ .

fE | for Traffic Safet - The NHTSA estimates that more than half a million people
o mployers tor irairic carety are injured and nearly 8,000 die annually in crashes involving a
(NETS) “This year’s Campaign is fo- distracted driver. Most dangerous of all is texting because it

. . involves all three types of distraction—visual, manual, and
cused on the dangers of distracted driv- cognitive.
Ing. While the Natlonal nghway Traffic - Drivers who send and receive text messages take their eyes
Safety Administration (NHTSA) reports off the road for an average of 4.6 seconds out of every 6 sec-
that motor vehicle fatalities have gone onds while texting.
down in recent years because newer ihAt '55 miles; pefr hfblgﬁ "‘ﬁ—‘fd“’ei."i that ﬁ?e d_g-:"ver is tramn L
cars have better safety features and g Jondih of a foo ball field. Indludind the end zones, without
g at the road.

more drivers and passengers are using - Drivers who text are more than 20 times more likely to get
seat belts, the number of traffic deaths into an accident than non-distracted drivers.

caused by distracted driving from the in-
creased use of electronic gadgets has

gone up. Ll .
Common activities that can distract a
driver

What is distracted driving? It is any e Using a cell phone (delays a driver’s re-

non-driving activity that takes the driver's actions as much as having a blood alcohol

attention from the primary task of operat- concentration at the legal limit of .08 per-

ing the vehicle and increases the risk of  cent)
crashing. There are three main types of . o _
distraction. e Eating, drinking, or grooming
1. Visual—taking your eyes off the road Talking to passengers

2. Manual—taking your hands off the Reading, including maps

wheel « Using a PDA or GPS DRIVING §

3. Cognitive—taking your mind off your Watching a DVD
driving e Changing the radio station, CD, or Mp3 player

e Texting

¢ Exhaustion and Fatigue
(continued on page 7)
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(continued from page 6)

Avoid distracted driving by following these safety practices

« Pull over to a safe place if a call must be made or received while on the road.
o Consider modifying voice mail greeting to indicate that you are unavailable to
answer calls or return messages while driving.

o Get plenty of rest before driving.
Solid Waste Drivers must focus on driving
for the safety of the residents of the entire city.

The Safety Management and Resource Team is a network of

Safety professionals organized to effectively share methods of Use S.M.A.R.T.
injury and collision prevention. Contact David Vartian at 214-671- , -
8848 to obtain safety support, exchange safety strategies, or to We're part of the Solution!

arrange an onsite audit of your work practices.

Heil of
Texas
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SWANA International Road-E-O

The 2010 International Road-E-O was hosted by the Arizona SWANA
Chapter on Sept. 4, 2010 | University of Phoenix Stadium | Glendale, AZ

" ..the Solid Waste Association of North America's Road-E-O
is the event of events, like a strong man competition for a
profession that receives little glamour but everyone needs..."
- St. Petersburg Times

Congratulations to all the International
Road-E-O Winners!

SWANA-The Solid Waste Association of North America
PO Box 7219 | Silver Spring, MD 20907
Phone - 301-585-2898 | Fax - 301-589-7068

{0
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2010 TXSWANA INTERNATIONAL RORD-E-O WINNERS é

15 Participants from the 2010 TXWANA State Road-e-o participated in
the 2010 SWANA International Road-e-o in Glendale, Arizona.

The following placed within the top 3 of their Category:
Automated Sideloader — 3 Place, Bradle); Robertson, City of Plano
Tractor Trailer — 34 Place, Daniel Palomo, City of Houston

Track/Dozer — 3™ Place, Gabriel Rodriquez, City of Denton

Toter

INCORPORATED

A WASTEQUIP CONPANY

EVR® Il Series

Universal/Nestable Design
Stack Fully Assembled
Completely Sealed Body
Granite Color Options

Excellent for Refuse, Greenwaste & Recycling

For further information, contact Donald Siptak at (713) 805-0414
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WeWelcome the Following New Members (Through October 19, 2010)

Telford Birmingham—City of Houston
Patricia Davis—Greenstar North America
Jackie Ferlita—Elements Markets LL.C
Mike Goodrum—City of Sugarland
Felicia McCarthy—Greenstar North America

Matt Dyer—Parkhill, Smith, and Cooper Inc.

Calendar of Events

BOARD OF DIRECTORS

MEETINGS

2011 TXSWANA
Annual Conference
Jan. 21, 2011 Austin April 16-19

Nov. 19, 2010 San Antonio

Feb. 18, 2011 Dallas Irving, TX

March 18, 2011 Houston
2011 TXSWANA Road-E-O

April 19, 2011  Irving Ny EsE

May 13, 2011 Dallas Dallas, TX

June 17, 2010 San Antonio

July 15, 2010 Austin




